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TEXAS CHILDREN’S HOSPITAL, 


IN THE 


Plaintiff 


DISTRICT COUR^ 


KWOK DANIEL LTD., L.L.P., ROBERT 
S. KWOK, and THOMAS J. DANIEL 


HARRIS 



TY, TEXAS 


Defendants. 


PLAINTIFF’S ORIGINALdMITION AND 
APPLICATION FOR TEMPORAI^Y^STRAINING ORDER, 
TEMPORARY INJUNCTION. ANB^RMANENT INJUNCTION 


Texas Children’s Hospital (hereafter referred to as “TCH” or “Plaintiff’) files 


this Original Petition and Application fc^^mporary Restraining Order, Temporary Injunction, 
and Permanent Injunction (“Petitiq|i’(j^^ainst Kwok Daniel LTD., L.L.P., Robert S. Kwok, and 


Thomas J. Daniel (referred to h(if^ as “Defendants”). With knowledge as to itself and its own 


acts and upon information ahd^lief regarding other persons and matters, TCH alleges: 


INTRODUCTION 




1. Thij^'wan action for injunctive relief based upon TCH’s famous and renowned 


Promise mark.((N^ese claims arise from Defendants’ display and distribution of disparaging and 


inflammalQiy content on the website https://kwoklaw.com, which tarnishes and dilutes and 


blatantly infringes TCH’s famous Promise mark, thus causing irreparable injury to TCH and its 


name and marks. 
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DISCOVERY LEVEL 


2. TCH intends that discovery be conducted under Level 2 of Rule 190 of the Texas 
Rules of Civil Procedure. 

THE PARTIES (i 

4. Defendant Kwok Daniel LTD., L.L.P. is a limited liabilit^^ajtnership organized 
under the laws of the state of Texas, with a place of business at Katy Fwy., Ste. 850, 
Houston, TX 77024. 


5. Defendant, Mr. Robert S. Kwok (“Mr. Kwok^Afs an individual and a citizen of 


Defendant, Mr. Thomas J. DanieL^Mr. Daniel”) is an individual and a citizen of 


the United States residing in Houston, TX. Mr. KwokJ^ managing partner of Kwok Daniel 


LTD., L.L.P. 


the United States residing in Houston, T^C^^^r. Daniel is a managing partner of Kwok Daniel 
LTD., L.L.P. 


7. The current WHO|^^port for the domain name h1tps://kwoklaw.com identifies 


PrismaVPS Administrator wh^an address of 109 W. 17th Street, Cheyenne, WY, 82001 as the 


Registrant. A true and cpt^p^rintout of the WHOIS report is attached hereto as Exhibit 1. 

^ JURISDICTION 

.o (T r 

8 . 


s a suit for trademark infringement, dilution, and related claims under Texas 
statutory ap^|bhimon law, arising from Defendants’ use of the Promise mark in connection with 
the display and distribution of disparaging and inflammatory content on the website 
https://kwoklaw.com. This court has jurisdiction as provided in article V, §§ 1 and 8 of the Texas 
Constitution and 55 24.007 and 24.008 of the Texas Government Code. 
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VENUE 


9. Venue is proper in Harris County because all or a substantial part of the events or 
omissions giving rise to TCH’s claims occurred here. Tex. Civ. Prac. & Rem. Code §§ 
15.002(a)(1), 15.005. 

FACTS 

The Promise Trademark V. 

- I# 

10. The Promise trademark (“Promise Mark”) adopted and by TCH is inherently 
distinctive, fanciful, and arbitrary as applied to charitable goods and(services. 


11. TCH is a not-for-profit organization whose mi^^^ is to create a healthier future 


for children and women throughout our global communit^^deading in patient care, education, 
and research. TCH is consistently ranked among the^pT^hildren’s hospitals in the nation. TCH 


was built with the mission of providing highest qiwiy care to all who need it. Each year, TCH 


has more than 3 million patient encounters/^^rder to carry out its mission of providing the best 
quality to care to all of its patients, TCH ^^nched the charitable “Promise campaign” to further 


its key goals, namely, to offer hof 


fort and healing to the sickest children; to understand 
that a child’s emergency can’tv\ihif; and to meet our patients’ needs now and in the future. 

12. Donations ffi^nnection with the Promise campaign also provide support for the 

O 

construction of a ne\\^9-floor pediatric tower in Houston, Texas. 

13. :^^^around January 2015, TCH created, adopted and commenced use of the 
Promise Ma^^^id variants thereof, to identify and distinguish its charitable Promise Campaign. 

14. A representative rendering of the Promise Mark is included below: 
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in the United States under or in connection with the Promise M| 

% 

16. The Promise mark, and variants thereof, ha^^een extensively used by TCH in 
interstate commerce in connection with advertising ai^^=^moting TCH’s “Promise Campaign” 


charitable services on the Internet, in national^^d local newspapers, trade and consumer 

Jr 

magazines, on television and radio, and tteMgri direct mail. TCH’s Promise and mark is 
prominently presented on its website and^^^ormational literature. A true and correct copy of the 
Promise mark is attached hereto as E^^it 2. 

17. TCH has extens^^^^and continually advertised and promoted the Promise mark, 
and variants thereof, withhJ^e United States for almost four years. TCH has expended 
substantial amounts of effort, and money over the years to ensure that the public associates 


those marks exclu^^y with TCH. 

18. ^ result of the time, effort, and money invested in its business, TCH has 

achieved "amputation for excellence in the healthcare and charitable services industries. As a 
result of its reputation for excellence, TCH enjoys a substantial demand for its healthcare and 
charitable services industries. Indeed, each year TCH has more than 3 million patient 
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encounters. Together with its reputation for excellence, TCH enjoys a tremendous goodwill in 
its trademarks. 


19. By virtue of the extensive scope of the number of patients treated and the 


substantial sums spent to advertise and promote the products and services under Promise 

mark, and variants thereof, have acquired a strong secondary meaning i 


minds of the 

purchasing public and the business community, and are now distincti^»famous, and serve 
uniquely to identify TCH’s products and services. Through widesp^^ and favorable public 
acceptance and recognition, these marks have become assets of ^^ulable value as symbols of 
TCH’s products and services. 




DEFENDANTS’ WRONGF 




CTIONS 


20. On December 19, 2018, it came 


rCH’s attention that Defendants’ were 


displaying and distributing on the website https^^oklaw.com a disparaging and inflammatory 


article related to a lawsuit Defendants fil|d^ainst TCH. At the top of that article, appears the 
famous and distinctive Promise maA^sociated with TCH and their charitable “Promise 
Campaign.” A true and correct p^tout of that article as it appears on X\\Qhttps://kwoklaw.com 


website at the specific url: https^^woklaw.com/2018/12/kwok-daniel-to-depose-texas-childrens- 


over-infant-death/ is att; 


lereto as Exhibit 3. 


21. The I^mmise mark appears in its entirety on the https://kwoklaw.com website. 


with the additicmM^ black “slash” drawn through the word “Promise.” Defendants’ intent was 

lx 


to draw att^|k)n to their website at https://kwoklaw.com by displaying and distributing this 
image in order to damage the reputation of TCH and TCH’s charitable “Promise Campaign.” 

22. On December 20, 2018, TCH sent a letter to Defendants via e-mail and certified 
mail, advising of TCH’s intellectual property rights and notifying them that its dissemination of 
the Promise mark image constitutes knowing and willful infringement and tarnishment of TCH’s 
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valid trademark and a deliberate attempt to injure, defame, and debase TCH. TCH demanded 
that Defendants immediately and permanently remove the Promise mark image from the 
https://kwoklaw.com website and cease use, dissemination or publication in any media of TCH’s 


intellectual property. That request was ignored. As of the filing of this Petition, |l^disparaging 
and inflammatory article, including the Promise mark, is still Jy^lkble on the 



https://kwoklaw.com website. 

23. TCH is world-famous and highly respected in thc/g&althcare and charitable 


services industries. Defendants’ unauthorized display and disjnbution of the Promise mark 


actually dilutes and tarnishes the value of the TCH name and ^H’s Promise mark. 


24. Defendants’ unauthorized display and cdmribution of the Promise mark in 


connection with the TCH name was and is conduct with actual knowledge of the reputation 


and goodwill inherent in TCH’s marks, and TCM^ ownership of such marks, and with the intent 


of trading off the goodwill that TCH haS(e^^lished in its business and symbolized by its name 


and marks. 


25. Defendants’ actiop^i^s described above (1) have the likelihood of affecting 


interstate commerce by deceiving or confusing the public throughout the nation; (2) suggest a 


non-existent connecto^^jSween https://kwoklaw.com and TCH; (3) suggest that TCH has 
sponsored, license^ q^^proved of https://kwoklaw.coni’^ services or business; and (4) are likely 


to dilute, damage^lur and tarnish the distnctve value of TCH’s marks. Such confusion. 


infringem^^i|tifair competition and diluton is and will continue to irreparably injure TCH’s 

goodwill, business reputation, and marks. 

FIRST CAUSE OF ACTION 
(Texas Antidilution Statute) 


26. TCH incorporates the allegations of the above paragraphs. 
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27. TCH has used the Promise mark, and variants thereof, for healthcare and 
charitable services for almost four years. Those marks have become extensively known and 
associated in the minds of the public exclusively with TCH’s business, products and services. 

28. TCH’s distinctive Promise mark is valid at common law. It is a f^ous mark. 
Defendants’ use of TCH’s name and its Promise mark in connection withsparaging and 
inflammatory article available at the https://kwoklaw.com website is Ij&fy to injure TCH’s 


business reputation and to dilute the distinctive quality of TCH’s marl^ 




29. As a proximate result of Defendants’ conduct^^^H has suffered and will 


continue to suffer damage to its business, goodwill, reputatiot^nd profits. 


30. TCH has no adequate remedy at law 


efendants’ infringement of TCH’s 


mark. Unless Defendants are enjoined, TCH will cc^^ue to suffer irreparable harm. 


SECOND CAIWOF ACTION 
(Unfair Competition Texas Common Law) 


31. TCH incorporates the allegmtons of the above paragraphs. 


m 


32. TCH’s Promise m^^r^^nd variants thereof, are each inherently distinctive, 


arbitrary and fanciful in connecmm with healthcare and charitable services. The Promise mark. 


and variants thereof, are str@^nd famous as a result of TCH’s prominence in the marketplace 




and extensive advertising^romotion and sale of services under those marks. TCH’s marks have 


acquired a strong ^^ondary meaning. 

33. (t^H owns valid common law trademark rights in and to the Promise mark and its 
variants. 

34. Defendants’ wrongful use of TCH’s name and its Promise mark in connection 
with the https://kwoklaw.com website is likely to deceive the public into the false belief that 
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Defendants’ https://kwoklcm.com website and its business and services emanate from TCH and 
that there is a connection between TCH and Defendants. 


35. Defendants’ wrongful use of TCH’s name and its Promise mark in connection 
with the https://kwoklcm.com website constitutes a false designation of ori^, false or 
misleading description of fact, and false or misleading representation of fac^jJ^^lch is likely to 
cause consumer confusion, deception or mistake. 


36. Defendants’ TCH’s name and its Promise mark/ 


connection with the 




https://kwoklcm.com website constitutes unfair competition in viglaraon of Texas common law. 


37. As a proximate result of Defendants’ willfu||^cts, TCH has suffered and will 


continue to suffer great damage to its business. 


Defendants profit at TCH’s expense. 




ill, reputation, and profits, while 


38. TCH has no adequate remedy at^v for Defendants’ unfair competition. Unless 


Defendants are enjoined, TCH will contirm^^suffer irreparable harm. 

y 

39. Defendants’ actions w^ committed intentionally, willfully and wantonly. TCH 

c/kSf. 

is therefore entitled to an awardt^^f^unitive damages as an example to others and by way of 
punishing Defendants. 

APPLICAtB^ FOR TEMPORARY RESTRAINING ORDER 
AND TEMPORARY INJUNCTION 


40. Tp^^l^orporates the allegations of the above paragraphs. 

41. (^fendants’ ongoing use of TCH’s name and its Promise mark in connection with 
the https://imoklccw.com website continues to confuse, deceive, and mislead consumers in a way 
that is irreparably harmful to TCH. Specifically, TCH has no control over the nature or quality 
of the content that Defendants offer at the https://kwoklaw.com website, yet Defendants’ use of 
TCH’s name and its Promise mark in connection with the https://kwoklcm.com website suggests 
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to consumers and visitors to the site that TCH has sponsored or approved of the site and the 
disparaging and inflammatory article posted therein. Furthermore, Defendants’ unauthorized use 
of TCH’s name and its Promise mark in connection with the https://kwoklaw.com website, if 


allowed to continue, would undermine the incalculable value of that mark to TCFL temporary 




restraining order (“TRO”) and a temporary injunction are therefore nece^^d;o prevent the 
irreparable injury that TCH will otherwise suffer before a final judgment c^0T)e rendered. 

42. TCH therefore seeks a temporary restraining order^tl^^irects the Defendants, 
their agents, servants, employees, and attorneys, and all other pef^^s, firms or corporations in 


active concert or participation with Defendants, including^^rsons or institutions hosting or 


.CO> 


selling, leasing or otherwise providing server 


or for Defendants’ website 


https://kwoklaw.com, to remove the Promise mark i^ge from the https://kwoklaw.com website 


and any other media on which it is currently bej^^^isseminated. 



43. TCH further seeks a temj^j^y injunction that orders Defendants to cease and 
desist from any and all use, disseminaton or publication in any media, including, but not limited 
to, any website owned or hostw^ Defendants or any entity Defendants’ are actively or 


passively associated with, or\n any fashion, of the Promise mark currently appearing on the 


https://kwoklaw.com we 




0hssociated in any manner with TCH or its Promise mark. 

CONDITIONS PRECEDENT 

44. 5nditions precedent to TCH’s right to recovery against Defendants have been 

performed ^^|iave occurred. 

JURY DEMAND 



45. TCH requests that this case be tried to a jury. 

PRAYER 
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TCH prays for judgment against Defendants as follows: 














Defendants, their agents, servants, employees, and attorneys, and those 
persons or institutions in active concert or participation with Defendants 
who receive actual notice of the court’s order by personal service or 
otherwise be ordered to remove the Promise mark from the 


https://kwoklaw.com website and any other media on which it is currently 
being disseminated. 


Defendants, their agents, servants, employees, and ^tf^eys, and those 
persons or institutions in active concert or particip|tipn with Defendants 
who receive actual notice of the court’s order^^^^personal service or 
otherwise, be permanently enjoined from distr^mng, displaying, and/or 
disseminating the Promise mark on the https/S^oklaw.com website and 
any other media on which it is currently bein^isseminated; 


Defendants, their agents, servants, eruro^ees, and attorneys, and those 
persons or institutions in active com^l^or participation with Defendants 
who receive actual notice of th^/^urt’s order by personal service or 
otherwise, be permanently enj^^d from permanently any and all use, 
dissemination or publication m^any media, including, but not limited to, 
any website owned, contr^^^ hosted by Defendants, or that Defendants 
are actively or passively <^bciated with, or in any other fashion, of the 
Promise mark, or aiw|jbther disparaging, tarnishing, defamatory or 
otherwise unlawful ih|prials, associated in any manner with the TCH and 
its Promise markJW from directly or indirectly participating in, or 
assisting anothernmy in, undertaking such action. 


TCH be a^^^d exemplary damages under Texas law for Defendants’ 
willful aitd^entional acts; 

TCH rS^ver its costs of court; and 


iC^ecover such further relief to which it may be entitled. 



Respectfully submitted, 

/s/ AH Dhanani _ 

Ali Dhanani 

Texas State Bar No. 24055400 
BAKER BOTTS L.L.P. 

910 Louisiana St. 

Houston, TX 77002 
Tel.: (713)229-1108 
Fax: (713) 229-2808 
al i. dhanani @bakerb otts .com 


10 




Thomas Carter 

Texas State Bar No. 24097467 


BAKER BOTTS L.L.P. 
910 Louisiana St. 
Houston, TX 77002 
Tel.: (713)229-1505 
Fax: (713) 229-7895 
thomas.c 


s.com 



o. 24083401 
L.L.P. 



Justin Lipe 
Texas State B 
BAKER BO; 

910 Louisima St. 
Houst^i^ 77002 
Tel.: 17^ 229-1312 
Fa)^)3) 229-7912 
j U^il 1 i pe@b akerb ott s. com 

c 

y Counsel. 

Julie Albert 
Baker Botts L.L.P. 

30 Rockefeller Plaza 
New York, New York 10112 
Tel.: (212) 408-2528 
Fax: (212) 259-2528 
j ul i e. alb ert@b akerb ott s. com 


ATTORNEYS FOR PLAINTIFF 


II 



AFFIDAVIT OF TINA M. CONLON 


Sl’AI’E OF TEXAS § 

§ 

COUNTY OF FIARRIS § 

Before me. the undersigned notary public, personally appeared Tina Conion.^y(ho upon 
the oath said; 


M v name is Tina Conlon. I am over the aa,e of twenty-one velf& of sound mind, 

^ s.-' *’ ^ ' 

s of making this affidavit, and personally acquainted with the fae^^ted in it, which are 


true. 


f am employed by Texas Children’s l lospital as Senior Risk Counsel. 1 


have read the above fCi rs original petition, application ft^^iporary restraining order, and 
application for preliminary injunction (the Petition), in^ding all of the tactual statements 


contained in it. Those statements are based upon i^er my own personal knowledge or upon ray 


information and belief, based upon infonnah<)^rovided by other employees of I'Cfi or rny 
review of'TCTTs records. Based upon impersonal knowledge, information, and belief, all of the 
factual statements in the Petition ar^^- and correct. 



A. 


r 


MVVdJiMXMA 


y 


'Tina .M Conlon 


This instruraef^as acknowledged before me on December 21, 2018. 


"i;; 


'A 


-US 



Notary PublicTStale of Texas 






